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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NOS. 47783-2020

)

Plaintiff-Respondent,

& 47794-2020

)

V.

&

)

Idaho County N0. CR25- 1 9-75

)

Nez Perce County N0. CR35-19-13 17

)

KEVIN MORAN,

RESPONDENT’S BRIEF

)
)

Defendant-Appellant.

)
)

ISSUE
Has Moran

failed t0

show

that the district court

months ﬁxed,

abused

its

discretion

by sentencing him

t0

two counts of issuing a check With insufﬁcient funds, and
two counts of issuing a check with n0 funds, and denying his Rule 35 motion for reduction of
three years, With 18

for

sentence?

ARGUMENT
Moran Has
A.

To Show That The

District

Court Abused

Its

Discretion

Introduction

In Idaho

Count

Failed

I

—

County case number CR25-19-0075, the

issuing a check

on a closed account; Counts

state

II

charged Moran With four felonies:

and

III

—

issuing nonsufﬁcient funds

checks of $250 or more; and Count IV — passing nonsufﬁcient funds checks through a series 0f
transactions with local businesses. (47783 R., pp.108-1

Moran pled

t0 a plea agreement,

Counts

guilty t0

dismissed. (47783 R., pp.130-133, 146.)

The

1 1;1

ﬂ

& (b).)

I.C. § 18-3 106(a)

Pursuant

and IV, and the remaining counts were

II

sentenced

district court

Moran t0

concurrent uniﬁed

sentences 0f three years, With 18 months ﬁxed, to also run concurrent With convictions in

Perce County case number CR35-19-13 17. The court retained jurisdiction over

365 days. (47783

About

Moran

for

Nez

up

to

R., p.147.)

three

months

after the Information

was ﬁled

in the Idaho

County

case, the state

charged Moran With six counts 0f issuing a check Without funds in Nez Perce County case number

CR35-19-1317.

Moran pled

(47794 R., pp.54-56;2

guilty t0

ﬂ

I.C. § 18-3106(a).)

Pursuant t0 a plea agreement,

two of those counts, and the court sentenced him

t0 serve concurrent

uniﬁed

terms ofthree years, With 18 months ﬁxed, concurrent With his Idaho County sentences, and placed

him on a joint
his rider

its

(47794 R., pp.60-61, 171-178.) After completing

and receiving an unfavorable recommendation from IDOC, the

jurisdiction

155;

“rider” (retained jurisdiction).

47794

and ordered

that

Moran’s sentences

R., pp.105-106; PSI, p.57.3)

in both cases

In each case,

district court relinquished

be imposed. (47783 R., pp.154-

Moran ﬁled

a

Motion

t0

Reduce Sentence

under Rule 35, and a Motion t0 Reconsider the order relinquishing jurisdiction, Which were denied.

1

The Clerk’s Record

labeled “Appeal

for Idaho

Volume

County case number CR25-19-0075

l-Clerk’s Record 6-1 1-2020

.

.

.

pdf.”,

is

located in the computer ﬁle

which

will be referenced as

“47783 R.”
2

The Clerk’s Record for Nez Perce County case number CR35-19-13 17 is found in the computer
ﬁle entitled “SC# 47794 & 47783 Consl.-Clerk’s Record.pdf.”, Which Will be cited as “47794 R.”
3

The page numbers 0f the PSI and

related documents correspond with the page numbers of the
pdf.” A11 documents in
“Appeal Volume l-Conﬁdential Documents 6-1 1-2020
“PSI.”
ﬁle Will be cited as

electronic ﬁle
this

.

.

.

(47783 R., pp.156-159, 164-168; 47794 R., pp.107-1
appeal, and the appeals

47794

his motion.

Moran ﬁled timely notices of

(47783 R., pp.169-172, 179-183, 178;

R., pp.122-125, 135.)

On
its

were consolidated 0n

14, 117-121.)

appeal,

discretion

Moran

“asserts the district court did not exercise reason

by imposing sentences

citing four mitigating factors

restitution,

that are excessive

— employability and

under any reasonable View of the

work

positive

remorse for his actions, and age and health problems.

Despite those factors,

Moran has

show

failed to

and therefore abused

that the court

facts[,]”

history, Willingness t0

pay

(Appellant’s brief, pp.4-7.)

abused

its

discretion

by imposing

concurrent uniﬁed sentences 0f three years, With 18 months ﬁxed, and for denying his Rule 35

motions.

B.

Standard

Of Review

“Appellate review of a sentence
sentence

is

not

illegal, the

V.

of sentencing that conﬁnement
society and t0 achieve any 0r

by

show that it is unreasonable and, thus,

is

all

I_d.

A sentence of conﬁnement is reasonable if

it

a clear

appears at the time

necessary to accomplish the primary objective 0f protecting

of the related goals of deterrence, rehabilitation, or retribution
at

454, 447 P.3d at 902.

“A

sentence

ﬁxed Within

the statute Will ordinarily not be considered an abuse of discretion.”

quotations omitted).

a

Schiermeier, 165 Idaho 447, 45 1, 447 P.3d 895, 899 (2019) (internal

quotations and citations omitted).

applicable t0 a given case.

Where

based on an abuse of discretion standard.

appellant has the burden t0

abuse ofdiscretion.” State

prescribed

is

“In deference t0 the

trial

judge, this Court will not substitute

reasonable sentence where reasonable minds might differ.”
608, 434 P.3d 209, 212 (2019) (citation omitted).

the limits

I_d.

its

(internal

View 0f a

State V. Matthews, 164 Idaho 605,

“If a sentence

35
V.

is

is

within the statutory limits, a motion for reduction of sentence under Rule

a plea for leniency, and

we review the

denial of the motion for an abuse of discretion.”

m

Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007). In evaluating Whether a lower court

abused

its

which asks “whether the

discretion, the appellate court conducts a four-part inquiry,

trial court:

one of discretion;

(1) correctly perceived the issue as

boundaries 0f

its

(2) acted Within the outer

discretion; (3) acted consistently With the legal standards applicable to the

speciﬁc choices available to

it;

Herrera, 164 Idaho 261, 272,

and

(4)

reached

its

decision

429 P.3d 149, 160 (2018)

by

(citing

the exercise 0f reason.”

Lunneborg

V.

My Fun

State V.

Life, 163

Idaho 856, 863, 421 P.3d 187, 194 (2018)).

C.

Moran Has Shown No Abuse Of The
Moran contends

the district court “should have sentenced

imprisonment or granted him probation in

work

District Court’s Discretion

history, willingness to

pay

light

him

t0

a lesser term 0f

of the mitigating factors, including his positive

restitution, expression

of regret for his actions, and poor health.”

(Appellant’s brief, p.4.) However, Moran’s criminal history, combined with the extent and nature

0f his offenses, more than justiﬁes his sentences.
This

is

either

federal court to

Moran’s

third or fourth felony conviction. In 2007,

Moran was sentenced

one year and one day for theft of U.S. government property. (PSI,

p.

1

in

In 2014,

5.)

he was convicted of residential burglary in Washington, and in 2016, prosecution was deferred for
three years for an assault

committed

in

Montana. (PSI, pp.16-17.) The Presentence Report does

not indicate the ultimate disposition of that case.

convicted of two

DUIs (2012 and

Montana. (PSI, pp.16- 1 7.)

2017),

DWP

(E PSI, pp.16,

(2015), and a

18.)

Moran has

misdemeanor

also

assault in

been

2016

in

The

parties stipulated at the sentencing hearing that

Moran would pay

$1,364.60 in the Idaho County case, and $2,817.87 in the
Victimization of a variety 0f local businesses

builder’s store, a

saw

service,

— grocery

Nez Perce County

stores, auto parts stores, a

and an “outﬁtters.” (47794

R., pp.79-80;

However, any characterization of Moran’s check account fraud
aspect 0f the businesses

its

would be misplaced. One of the

restitution totaling

as

Victims,

47783

case, for his

drug

store, a

R., pp.144-145.)

merely affecting the ﬁnancial

Ace Home

Center, explained in

Victim impact statement:

Those 0f us who dealt With Kevin Moran and the resulting non-payment for his
was written on a closed account) would like the Court to

transaction (as the check

understand the duress placed upon our small business. Not only are we out the
$1364 for the items “sold” t0 Kevin, we are also out 0f the product he “purchased”

and have the expense of replacing

all

of the items.

Obviously it was a premeditated crime, well thought out in the details in how to
take advantage of trusting people. It has all of us less trusting in dealing with the
public. This is the ﬁrst time in twenty years of being in business that someone has
been so blatantly deceitﬁll in their efforts t0 take advantage of the helpful nature 0f
those of us working at Ace Home Center.

Mark

[] went out 0f his way t0 be helpful to Kevin by showing him all the tools
Kevin requested. Then Mark gathered all of the items together, ﬁgured out a total
price for Kevin and set the items aside until Kevin was t0 return With payment the
following day. Another Ace employee, Paul [], also assisted Kevin with his vehicle
as it was not running well.

Kevin and his accomplice made up a story of how they were new t0 town, made
sure it was okay to write a check on their 01d address/bank and made it seem that
they had a legitimate story. Kevin’s accomplice called Ace Home Center and spoke
With Marilee [] to discuss the check that was going t0 be used t0 pay for their items
and was very friendly. She also inquired about setting up a house account at Ace
for future purchases.
all, Kevin and his accomplice were very accomplished in their crime(s). We
hope the sentence Kevin receives makes an impact on him so that he understands
the negative effect he has had 0n good, honest, hard-working people.

A11 in
all

(PSI, p.50.)

As Ace’s

may have been

statement

negative impact of Moran’s crimes

relationship

was not

between businesses and

their

representative of

all

the Victim businesses, the

limited t0 dollars and cents

— he

also eroded the trust

customers throughout two counties.

The genuineness 0f Moran’s “acceptance 0f responsibility” and “remorse”
is less

for his crimes

than clear. At his sentencing hearing, instead of addressing the court himself,

his trial counsel read his written statement.

Moran may have seemed

(47794 TL, p.19, L.14 — p.20, L.6.) However sincere

in taking responsibility

court, during his prior interview

by

Moran had

and expressing remorse for his crimes while in

the presentence investigator, he clearly

blamed

his wife, at

least in part, for his actions, to Wit:

Mr. Moran stated that his wife, Jennifer Moran, had previously written over 50 NSF
checks in Wenatchee, Washington, before they moved to Idaho. He said she
convinced him t0 d0 it and stated it was “easy, you’ll never get caught.” He said
she also continued to write checks in Idaho and had written “like 20 in Lewiston”
but was then getting “picked up” by the check cashing companies such as telecheck
and was unable to cash anymore. He said both he and his Wife were arrested and
she “snitched me out and was OR’d.” He then stated that she has continued to use
his Social Security

money While he has been incarcerated and has gone to the ATM

and Withdrawn

money.

(PSI, p.15.)

not

his

The presentence

know that issuing bad

investigator also found that

Moran’s claim

checks was a felony was not credible,

that

he and his wife did

stating:

Mr. Moran was previously charged With felony Insufﬁcient Funds Check in Power
County in 2015, although the case was later dismissed. Despite that case being
dismissed, his claim of being unaware that this was a felony is difﬁcult to believe.
Mr. Moran opened a checking account and made a small deposit. He then created
numerous Victims all the while knowing he did not have the funds to cover the
checks he was writing.
(PSI, p.27.)

his crimes

Only time

was

will tell if

for

authentic.

Moran’s positive work
certainly

Moran’s written statement of contrition and responsibility

commendable.

history, future

work

prospects, and desire t0

(E Appellant’s brief, pp.4-6.)

pay

restitution are

However, they do not overshadow the

fact that

he

deliberate

now

is

a three (0r four) time felon, and that his current crimes were committed in a

p.50 (Victim impact statement 0f Ace

Moran argues
lesser sentence.”

C.O.P.D.

at the

that his “age

employment

in

machine shops

Home

and health problems are also mitigating factors

Moran was

that support a

and suffered from

time he was sentenced, he told the presentence investigator that he was in

Moran’s contention on appeal

Oroﬁno, Idaho upon
in Seattle

and “then

they do not

in

demand much

0f work similar to his 15-year work for

age and health issues are not
in the

same ﬁeld” (Appellant’s

much 0f

a barrier in his

way 0f “mitigation.”
district court

summarized the relevant law and

factors, ruling:

The

you would, quote, unquote, thought

fact that

you would pay

that

all

these

wasn’t really a big thing about writing bad checks that you
would just take care of them at a later point in time. Imust admit I don’t ﬁnd that
checks back and that

reasonably

—

it

reasonable.

I

don’t have that believable.

I

think you

knew

that

you

were committing a crime at the time and just believed that it would not be seriously
prosecuted 0r that you might be able to resolve it before prosecution based again
upon dealing with small town values and otherwise t0 try t0 put this aside. But the
amounts were signiﬁcant, well outstripped your income and your ability t0 pay
involved tools and otherwise.
You went on a spree in terms 0f this. I’ve
.

considered

all

considered

all

.

.

I’ve
by Idaho Code Section 19-2521.
those factors, and I’ve looked at the contrary factors also including

the factors provided

.

.

.

your past criminal record, your age, the fact that there were numerous counts in
both 0f these cases in trying to fashion a sentence. Clearly, I don’t believe that
incarceration to the state penitentiary for a term 0f imprisonment
interest or society’s best interest.

So considering

all

.

.

is

in

your best

.

the factors under Idaho

Code Section 2521

--

19-2521 and the

circumstances of the case and the matters set forth in the presentence investigation
including the numerous counts, the obvious criminal nature of the accounts

0f the accounts,

I

fair

he believed “he would have potential

New York and Washington in the

Moran’s sentences, the

In determining

that

his release” in a line

brief, pp.4-5), strongly suggests that his

life;

Center.)

(Appellant’s brief, p.6.) Although

health. (PSI, pp.22-23.)

everyday

(E PSI,

and deceitful manner leaving a negative impact on the business community.

feel that the appropriate sentences in all four

— use

of the counts

.

.

.

of three years, consisting of 18 months ﬁxed, followed
I’m not going t0 impose that sentence at this point
by 18 months indeterminate
in time, but I’m going t0 retain jurisdiction.
will involve a sentence

.

.

.

.

(47794

Tr., p.21,

L.23 — p.24, L22.)

Based on

all

failed to

its

18 months ﬁxed.

.

.

the preceding argument, especially the district court’s analysis,

show his sentences

clearly abused

.

are excessive

discretion in sentencing

E

Moran has

and unreasonable by demonstrating

him to

Moran has

that the district court

four concurrent uniﬁed terms of three years, with

Schiermeier, 165 Idaho at 451, 447 P.3d at 899.

also failed t0

Rule 35 motion. Moran argues

show
that

that the district court

new

abused

its

discretion

by denying

his

information about his conduct While he was on his rider

justiﬁed a reduction in his sentences, stating:

Mr. Moran provided explanations for most 0f the disciplinary actions that he had
incurred while on his rider. Mr. Moran also reported that he had received twelve
additional positive notes for his above—and beyond efforts While in custody that had
not been included in the

ﬁled with the

addendum

t0 the presentence investigation that

had been

district court.

(Appellant’s brief, p.8.)

The

district court

was not impressed With Moran’s attempt

determination, based 0n his conduct during his rider, that he

for his conduct.

t0 explain

away IDOC’s

was not willing to be held accountable

The court explained:

[T]he information he provides only serves t0 conﬁrm

DOC

’s

assessment that he

is

not accountablefor his actions. His additional information consists of excuses as
to

he

A

why he received disciplinary admonishments and conﬁrms their observation that
is

unwilling to abide by staff directives.

lesser

sentence would depreciate the

seriousness

0f his crime and his

demonstrated unwillingness t0 accept responsibility for his actions. His insufﬁcient

ﬁmds check
$2,817.87 in

was signiﬁcant — over $2,965 in Idaho County and
Nez Perce County. The Court also has considered his prior criminal
writing spree

record in other jurisdictions, including other incidents of writing bad checks and

time served in federal prison for theft 0f government property.

The sentence imposed was and
deter

Moran and

is

necessary for the protection 0f society and t0

others.

(47783 R., p.165; 47794 R., p.120 (emphasis added).)

A review of Moran’s Rule 35 motion supports the district court’s determination that Moran
only presented excuses for his disciplinary actions, and continued to deny responsibility for his
actions.

(Compare APSI,4 p.3

responsibility for his crimes

ﬂ

47794

R., p.1 13.)

and place blame 0n

Moran

minimize his own

also continued to

his Wife, stating “his actions

were

in response

with to his Wife’s ongoing needs and he had expected t0 reimburse the overdrawn checks in order
to avoid the exact situation

for the

moment, the

he found himself involved.” (47794 R., pp.1

validity of Moran’s specious assertion that his Wife

1

Even

1-1 12.)

was

t0

blame

accepting,

for his

own

criminal behavior, because he presented that argument to his presentence interviewer (and, thus,
the sentencing court),

it is

not subj ect to Rule 35 consideration because

Based 0n the reasons

stated

by the

district court,

Moran has

it is

failed to

not

new

information.

show any

error in the

denial of his Rule 35 motion for reduction of sentence.

CONCLUSION
The

state respectfully requests this

Court to afﬁrm Moran’s conviction and sentence.

DATED this 22nd day 0f October, 2020.

/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General

4

The Addendum to the Presentence

Investigation (“APSI”)

is

located in the electronic ﬁle labeled

pdf’, Which
“Conﬁdential-SC# 47794 & 47783 Consl. — Conﬁdential Documents to the Cle
“APSI.”
Will be cited as
Page citations correspond t0 the page numbers of that electronic ﬁle.
.

9

.
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CERTEICATE OF SERVICE

IHEREBY CERTIFY that I have this 22nd day 0f October, 2020, served a true and correct
copy of the foregoing
File and Serve:

RESPONDENT’S BRIEF

to the attorney listed

JACOB L. WESTERFIELD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General

JCM/dd
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below by means of iCourt

